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ABSTRACT

In November 2014, Pope Francis urged European leaders to stop the
Mediterranean Sea from becoming a "vast cemetery "for migrants. Known
for its crystal-clear blue water, beautiful sunsets, and top vacation
destinations, calling the Mediterranean Sea a "cemetery " seemed rather
paradoxical. However, this sea has, in fact, become the graveyard for
thousands of migrants who have drowned along the Central Mediterranean
route, the world's deadliest migration route. These migrants originate from
various regions, with the majority traveling from Sub-Saharan Africa.
Despite the magnitude of the problem, this issue has received limited media
coverage and adequate life-saving solutions. By drawing from various
academic disciplines and theories-such as international law, philosophy,
psychology, the media's depiction ofAfrica, and Critical Race Theory-this
Comment advances two key arguments. First, I argue that the lack of
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proposed solutions concerning the drowning of African migrants can be
understood through the metaphor of the "Dark Continent, " which has been
used for centuries to "other" Africans in western philosophy and
consciousness. Second, I contend that, at least in the United States, racist
attitudes towards Blacks more generally also play a significant role in our
lack ofpublic concern for this issue.
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Black Bodies Drowning in the Mediterranean Sea

I. INTRODUCTION

In 2013, 1 came across a news article reporting that more than 300 African
migrants traveling on a dinghy boat across the Mediterranean Sea had
drowned in Lampedusa, Italy. ' As I read the article, I was overcome with
feelings of disbelief and devastation. I also had many unanswered questions.
I tried to dig deeper into the story, and eventually found a few additional news
articles on the issue. While the articles offered only brief and
decontextualized reports, they corroborated the death toll and included
pictures and first-person accounts of some of the survivors. That shocking
incident, however, occurred four years ago. Since then I have come across far
too many news articles reporting similar tragedies of Africans drowning in the
same body of water. Over the years, what seemed like a one-time, 300-person
death phenomenon has escalated to a frequent tragedy, with nearly 13,000
dead from January 2014 to April 2017.2 The Lampedusa drowning, which I
internalized as a devastating one-time event, has become a reoccurring one.
In 2014, the BBC reported that more than 3,000 migrants3 coming from
mainly African countries drowned in the Mediterranean Sea that year.4 in
November 2016, the BBC reported that "so far this year, 4,690 people have

' Zed Nelson, Lampedusa Boat Tragedy: A Survivor's Story, THE GUARDIAN, Mar. 22, 2014,
https://www.theguardian.com/world/2014/mar/22/lampedusa-boat-tragedy-migrants-africa
[https://perma.cc/8TGJ-S8RS].
2 Change in Mediterranean Sea Arrivals to Europe & Recorded Deaths January 1- May 17,
2016&2017, MISSING MIGRANTS - TRACKING DEATHS FOR MIGRATORY ROUTES (Apr. 22,
2017), https://missingmigrants.iom.int/region/mediterranean.
3 Reeta Chakrabarti, The Waiting Game: Aboard the Mediterranean's Migrant Rescue Boats,
BBC NEWS, Oct. 4, 2016, http://www.bbc.com/news/world-europe-37539705
[https://perma.cc/VR7F-HLRB]. This Comment uses the terminology "migrants" to refer to
people who are largely fleeing poverty and war. Many of these migrants are likely to qualify as
refugees fleeing governmental persecution, but because many die at sea their legal status is
rarely resolved. Thus, the terminology itself is problematic but is used in this Comment because
the media uses that terminology. While it is beyond the scope of this Comment to explore why
Africans traveling via the Mediterranean are lumped together in media discourse as "migrants,"
it is worth mentioning that if we re-conceptualized the issue in the Mediterranean as a "refugee
crisis," international and domestic law would obligate the European Union to provide
unequivocal protection for them. And the term "refugee" would, perhaps, evoke the sense of
outcry and sympathy that the term "migrant" has yet to arouse from the international
community.
4Id.
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died at sea in the region, compared with 3,771 last year."' As of May 10,
2017, the International Organization for Migration (IOM) reported that 1,309
migrants have died or gone missing in the Mediterranean.6 The number of
deaths reported during the first three months of2017 were nearly twice as high
as those seen in the first three months of 2016.

Behind these numbers are the stories of countless African migrants who
travel from sub-Saharan Africa to North Africa, where they then solicit the
help of human smugglers in an attempt to reach Europe.' The route from the
Central Mediterranean to Europe is considered "among the world's deadliest
and most dangerous" migrant routes, especially for women and children.9

Even after paying their smugglers large sums of money, migrants face abuse,
exploitation, starvation, dehydration, and are piled on overcrowded and
rickety boats to make the long journey to Europe.'o And even after enduring
this arduous journey, there is no guarantee that these migrants will actually
reach Europe," as one in forty of them can expect to die.'2

Despite the record number of drownings recorded in recent years, this
international crisis has received limited media coverage. As Jesper Bjarnesen,
senior researcher at the Nordic Africa Institute, explains, "[n]ews reporting
and debate is focused on war refugees from Syria... [but] citizens from sub-
Saharan African countries also constitute a significant proportion. That must
also be taken into account in fully understanding the Mediterranean crisis."13
Not only has this tragedy received inadequate media coverage, but efforts to
combat the crisis rarely prioritize African migrants' interests. ' In the eyes of

'Why is Italy Seeing a Record Number of Migrants? BBC NEWS, Nov. 29, 2016,
http://www.bbc.com/news/world-europe-38148110 [https://perma.cc/BL8S-G4UW].
6 Migration Flows, INT'L ORG. FOR MIGRATION, http://migration.iom.int/europe?type-arrivals
[https://perma.cc/56LX-J5J6]; see also, Mediterranean Migrant Arrivals Reach 3,386 in 2917;
deaths 1, 309, INT'L ORG. FOR MIGRATION (May 12, 2017),
https://www.iom.int/news/mediterranean-migrant-arrivals-reach-53386-2017-deaths-1 309
[https://perma.cc/WU9B-CENV].

7 More than 200 Migrants Feared Drowned in Mediterranean, BBC NEWS, Mar. 24, 2017,
http://www.bbc.com/news/world-europe-39372030 [https://perma.cc/TS62-L2JY].

'A Deadly Journey for Children: The Migration Route from North Africa to Europe, UNICEF
(Feb. 28, 2017), https://www.unicef.org/media/media_94941.html.

9 Id.

10Id.

I 2 Id.12 Id.

13 Rethinking the Mediterranean Crisis, THE NORDIC AFRICA INSTITUTE (Sept. 30, 2015),
http://nai.uu.se/news/articles/2015/09/30/085343/index.xml.
14 See Lori A. Nessel, Externalized Borders and the Invisible Refugee, 40 COLUM. Hum. RTS.
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the rest of the world, African migrants seem to be "invisible."
This Comment explores why the world does not seem to care about Black

bodies drowning in the Mediterranean Sea. Because this is a complex issue,
this Comment draws on various academic disciplines and theories-such as
international law, Hannah Arendt's "right to have rights" philosophy, the
media's depiction of Africa, the psychological concept of "compassion
fatigue," and Critical Race Theory-to make two significant claims. First, I
argue that the neglect of the problem, as well as the lack of proposed solutions,
concerning the drowning of African migrants can be understood through the
metaphor of the "Dark Continent," which has been used for centuries to
"other" Africans in western philosophy and consciousness. Second, I contend
that, at least in the United States, racist attitudes towards Blacks more
generally also play a significant role in our lack of public concern with this
issue.

Part II of this Comment explores the migrant crisis and the legal
framework for understanding the rights of migrants and refugees. Subpart A
identifies migrants' main countries of origin and countries of departure, traces
their migration routes, and highlights the risks faced along their journey.
Subpart B provides an overview of refugee, maritime, and human rights laws
to identify the legal protections available to migrants and refugees.

Legal tools and strategies, however, are useless unless there are concerted
and energetic advocates motivated to use them. The 20th century political
philosopher, Hannah Arendt, coined the term, "the right to have rights," to
describe populations, like stateless persons, who cannot call on any
government to provide them with basic security and, by virtue, lack any
human rights." According to Arendt, human rights are civic rights and are
dependent on a political community to realize and enforce them.
Consequently, "'the loss of a community willing and able to guarantee any
rights whatsoever,' is the most damaging outcome of statelessness."16 Today,
the plight of African migrants drowning in the Mediterranean Sea not only
shows how nation states consistently prioritize border security over human
security but also demonstrates that, without legal or political protection, these
migrants are viewed and treated as less than human-effectively, stripped of
their "rights to have rights."

Part III acknowledges the source of Arendt's powerful phrase and

L. REv. 625, 626-28 (2008-2009).
15 Natalie Oman, Hannah Arendt's "Right to Have Rights": A Philosophical Context for Human
Security, 9 J. HuM. RTs. 279, 282 (2010).
16 Id. at 281.
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unpacks how the 1 9 th century metaphor of the Dark Continent is still used to
draw distinctions between Africa and the West. In Subpart A, I trace Africa's
history with European colonialism to demonstrate how colonialism plays a
role in depicting Africa as the Dark Continent and justifies both the past and
present subordination of African citizens. In Subpart B, I argue that contrary
to hopeful promises made by European colonizers, colonialism promoted the
destruction of African cultures and stripped African nations of their
sovereignty. In Subpart C, I contend that through the metaphor of the Dark
Continent, Africa is often depicted as being the opposite of the West;
consequently, the process of othering justifies attitudes and policies that view
Africans as both different and inferior to Westerners. In Subpart D, I argue
that a common psychological phenomenon exacerbates the effects of the Dark
Continent metaphor. Because of the disproportionately negative news,
viewers employ a psychological technique of "compassion fatigue" to
distance and detach themselves from news regarding Africans.

Part IV uses Critical Race Theory (CRT) to trace the role of race in
American's lack of response to the Mediterranean crisis. Subpart A
introduces the key tenets of CRT, which argues that the law plays a significant
role in creating and maintaining racial hierarchies. Subpart B uses the
interdiction of Haitian refugees to the United States as a primary example to
demonstrate how race factors into decisions of who does or does not belong
in our borders. Finally, Subpart C compares the U.S. interdiction of Haitian
refugees to the European Union's response to African migrants attempting to
reach Europe. I conclude that, nationality notwithstanding, in the United
States race is almost always part of the immigration policies that determine
who will be excluded or included at the border. Additionally, after presenting
how these ideologies of difference-the othering of Africa and the
subordination of Black people-intertwine, I raise a question with respect to
the international migrant crisis that is parallel to the question raised in the
United States: do Black lives matter?

I. THE MAGNITUDE OF THE CRISIS AND THE LEGAL

FRAMEWORK

African migrants' journey to Europe is seldom a straight line from one
county to another. Oftentimes migrants travel through various countries in
Africa just to reach their point of departure. The arrival in Europe also does
not necessarily mark the end of their journey, because migrants may face
deportation or may move from country to country seeking to find a place to
settle. Because the journey is both long and dangerous, migrants face abuses
and vulnerabilities. Not only do migrants travel long and dangerous routes,
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but their motivations and experiences are diverse. A mixed group of migrants
and refugees travel along the Mediterranean Sea. Therefore, different bodies
of law govern their legal rights. This Part explores migrants' typical
experiences along their journey as well as the legal frameworks for responding
to their experiences.

A. The African Migrant Crisis

Migrants traveling across the Mediterranean Sea take various migration
routes, but the Central Mediterranean route-"the world's deadliest maritime
migration route" ̀ -is the route taken by a majority of migrants from Africa.'"
For those taking the Central Mediterranean route, Libya remains the primary
point of departure'9 with Italy as the first port of entry.20 In 2015, roughly
153,947 refugees and migrants arrived to Italy and Malta by sea, "with the
majority of people coming from Eritrea, Nigeria, Somalia, Sudan, Gambia,
and Syria."2 ' In 2016, that number rose to 181,436 with a majority of them
coming from Nigeria, Eritrea, Guinea, Cote d'Ivoire, and The Gambia.22

Between 2014 and 2016, the number of travelers coming from Syria dropped
significantly,23 but the number of migrants from Africa-particularly Nigeria
and Eritrea-is increasing. 24

Those traveling across the Mediterranean Sea to Europe consist of a
mixed group of migrants and refugees.2 5 This suggests that "the people on the
move today are a complex group of people with differing motivations [and
aspirations], but yet, they all follow the same journeys. "26 A number of push

17 LISKA WITTENBERG, INT'L PEACE INST., MANAGING MIXED MIGRATION: THE CENTRAL

MEDITERRANEAN ROUTE TO EUROPE 2 (2017), https://www.ipinst.org/wp-
content/uploads/2017/04/1704_Managing-Mixed-Migration.pdf.

18 See INT'L ORG. FOR MIGRATION, ASSESSING THE RISKS OF MIGRATION ALONG THE CENTRAL

AND EASTERN MEDITERRANEAN ROUTES: IRAQ AND NIGERIA AS CASE STUDY COUNTRIES 4
(2016), https://publications.iom.int/system/files/dfid report_2016_finalsml.pdf.

19 WITTENBERG, supra note 17, at 3.
20

1d at 2-3.
21 Id.
22 d at 3.
23 Id. at 3-6
24 d at 6.
25 INT'L ORG. FOR MIGRATION, MIGRATION TRENDS ACROSS THE MEDITERRANEAN: CONNECTING

THE DOTS 11 (2016),
https://publications.iom.int/system/files/altai-migration trendsaccross_the mediterranean.p
df.
26

d
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and pull factors fuel the flow of migrants from North Africa to Europe.27

Common push factors include poverty, persecution, armed conflict, and
natural disasters.28 The hopes of living in a country not plagued by armed
conflict, freedom from persecution, and the desire for better economic
opportunities, serve as typical pull factors luring migrants to Europe.29

Libya is the primary gateway to Europe for those taking the Central
Mediterranean route.30 To reach Libya, migrants from Ethiopia, Eritrea,
Somalia, and Sudan often use the East Africa route, which includes traveling
to Addis Ababa, Ethiopia and searching there for smugglers to take them to
Khartoum, Sudan, from where migrants can make their way to Libya. West
Africans typically travel from Mali to Niger, then to Libya.3' Once migrants
arrive in Libya, most of them make their way to the coastline, where greater
employment opportunities exist as they wait to make their way out of the
country.32 Most migrants continue to rely on smugglers to help them pass
through various immigration checkpoints as they make their way through
Libya. However, some migrants end up staying in Libya, such as those who
have secured employment or are extremely vulnerable African migrants who
find themselves stranded.33 Along their journey, many of these migrants are
subject to human rights abuses, including detention, torture, forced labor, and
sexual violence.34 Only if migrants manage to escape Libyan authorities
cracking down on illegal migration, have the finances to pay for additional
smugglers, and can endure the physical abuse along the journey, can they
proceed to get on a boat and continue to Europe.

While many migrants face abuse and exploitation along their journey, the
chances of falling prey to exploitation and abuse largely depends on their
region of origin.35  Migrants from Sub-Saharan Africa are especially
vulnerable to racism; black-skinned migrants are often singled out for abuse,

27 WITTENBERG, supra note 17, at 2.
281 d. at 5.
29 Id. at 7-8.
30 Id. at 1.
31 Id. at 11.
32 

Id.

33 INT'L ORG. FOR MIGRATION, supra note 25, at 7.

34 WITTENBERG, supra note 17, at 11-12.

35 See INT'L ORG. FOR MIGRATION & UNITED NATIONS INT'L CHILDREN'S EMERGENCY FUND,
HARROWING JOURNEYS: CHILDREN AND YOUTH ON THE MOVE ACROSS THE MEDITERRANEAN

SEA, AT RISK OF TRAFFICKING AND EXPLOITATION 39 (2017),

https://www.unicef.org/publications/files/Harrowing Journeys Children and youth on the
move across theMediterranean.pdf.
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kidnapping for ransom, and exploitation.36 On the Central Mediterranean
route, for example, over 80 percent of young people from Sub- Saharan Africa
reported exploitation compared to 56 percent from those originating from
other regions.37 According to one journalist's account, a Syrian refugee
traveling from Libya to Italy reported that "smugglers loaded the Africans
onto the boat first, to travel on the even more dangerous lower deck, with
himself and other Syrians on the upper deck."38

This account of favoritism is corroborated by social media advertisements
for smuggling services, which target different groups of migrants with
distinctive service packages.39 Smugglers target advertisements to
specifically entice Syrians because they have more financial resources
compared to sub-Saharan Africans traveling along the Central Mediterranean
route. Unlike sub-Saharan Africans, Syrians also tend to have greater access
to other migration routes in part due to their relative wealth.40 Smugglers sold
Syrians a "safer" journey, which included a lifejacket and a place on the upper
deck of the vessel. In contrast, "Sub-Saharan migrants would be routinely
accommodated in the lower decks where cases of asphyxiation were common
and where they would be the first to drown if the boat went into distress."41
The level of abuse and exploitation faced by migrants apparently depends on
their skin color, which is treated as a proxy for economic means. The darker
their skin, the harsher their treatment.

The danger of making the journey across the Mediterranean Sea is vividly
captured by the high rate of drownings. Between January and September 2014
alone, over 3000 people drowned in the Mediterranean Sea, compared to
around 4000 deaths on migrant vessels around the world, making the
Mediterranean "the deadliest sea in the world." 42 The IOM also reports that
"the majority of people who died or went missing in the Mediterranean Sea in
the first six months of 2016 were lost in the Central Mediterranean."43 Two
factors explain the high rate of death along the Central Mediterranean route:
(1) the relatively longer overseas journey and (2) more life threatening

36
1 d at 40.

37 1d. at 39.
38
1 d at 42.

39 INT'L ORG. FOR MIGRATION, supra note 25, at 90.
401d. at 91.
41 Id.
42 Id. at 11.

43 "Dangerous Journeys": International Migration Increasingly Unsafe in 2016: IOM, INT'L

ORG. FOR MIGRATION (Aug. 23, 2016), http://www.iom.int/news/dangerous-journeys-
international-migration-increasingly-unsafe-2016-iom [https://perma.cc/6VN4-VNW9].
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smuggling strategies.4 4

The October 3, 2013 drowning of over 300 Africans traveling from Libya
to Lampedusa stands out as "one of the single deadliest migrant-ship disasters
on record."45 Over 500 Africans were packed into a small fishing boat, and
less than a mile from their destination, the boat had engine trouble. Hoping
to attract helpful attention, the captain set a blanket on fire. Unfortunately,
the fire caused an explosion and sunk the boat.46 A survivor recounts his
experience: "For five hours we were floating, using the dead bodies of our
companions ... [t]here is nothing worse than this. There were many children.
There was a mother with her four children, a mother with an infant, all lost at
sea."'47  Later that month, 34 migrants drowned near Lampedusa. On
November 7, 2017, the bodies of 26 young Nigerian women were found in the
Mediterranean Sea on the southern Italian port of Salerno.48 While these
figures are alarming, it is important to note that in some instances, "boats and
all their travelers disappear at sea and no deaths are [recorded]."49 Thus, these
figures necessarily underestimate the magnitude of migrant deaths.

Even for migrants who manage to navigate the deadliest migration route
and successfully reach Europe, to their dismay, they may never see the light
at the end of the tunnel. Many face threats of immediate deportation without
ever having their legal status assessed. In 2004, for example, Italy deported
1000 migrants to Libya without allowing them to seek asylum.5 o As I discuss
below, deporting migrants without assessing their legal status violates
international law. The European Union (EU) has also forged partnerships
with African States5 ' to encourage them to deter the flow of migrants.52 In

44 Id.

45 Sarah Stillman, Lampedusa 's Migrant Tragedy, and Ours, NEW YORKER (Oct. 10, 2013),
https://www.newyorker.com/news/daily-comment/lampedusas-migrant-tragedy-and-ours
[https://perma.cc/XM6K-JWSB].
46 Id.

47 Id.
48 Gaia Pianigiani & Christine Hauser, 26 Young Women from Nigeria Found Dead in

Mediterranean Sea, N.Y. TIMES, Nov. 7, 2017,
https://www.nytimes.com/2017/11/07/world/europe/italy-migrants -teenagers -dead.html
[https://perma.cc/5MCN-2NT8].
4 9 INT'L ORG. FOR MIGRATION, FATAL JOURNEYS: TRACKING LIVEs LOST DURING MIGRATION 15
(Tara Brian & Frank Laczko eds. 2014),
https://www.iom.int/files/live/sites/iom/files/pbn/docs/Fatal-Journeys-Tracking-Lives-Lost-
during-Migration-2014.pdf.
5 0 Nessel, supra note 14, at 661.
5' This Comment uses the term "States" to mean "countries."
52 See Nessel, supra note 14, at 661-662.
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2009, Italy and Libya adopted the "Treaty on Friendship, Partnership and
Cooperation,"53 under which both countries agreed to repatriate migrants from
their territories. Although the Italian authorities suspended the friendship
treaty in 2011,54 Italy intercepted and returned several migrant boats to Libya
during those two years. In 2009 alone, the interceptions carried out by Italian
vessels resulted in the forcible repatriation of 834 migrants." Italy has also
provided resources and training to the Libyan government to help bolster its
border control operations.56 As part of this agreement, the Italian government
donated six patrol boats to Libya, which are now used in territorial waters to
return migrants ashore." In 2009, the year of the agreement, there was a 90
percent drop in migration by sea from Libya. In just the first three months of
2010, 170 migrants arrived on Italian coasts, which marked a 96 percent drop
in migration by sea.5" These deportation practices violate various
international human rights and refugee laws, yet EU member states
consistently prioritize border control over human rights.59

B. The International Legal Frameworks for Migrants and Refugees

Refugees and migrants are increasingly traveling together on the Central
Mediterranean route to reach Europe.6 0  Therefore, it is important to
understand the legal protections that may be afforded to these two groups.
This Subpart will briefly discuss these various legal frameworks in an effort
to shed light on the legal obligation of EU member states to respect the rights
of migrants and refugees.

1. Refugee Law

The main international instrument of refugee law is the 1951 Refugee
Convention, which is binding on the 148 States that have signed it and its

53 Matteo Tondini, Fishers ofMen? The Interception ofMigrants in the Mediterranean Sea and

Their Forced Return to Libya, INEX PAPER, Oct. 2010, at 4.

54 Tom Watkins, Italy Suspends Friendship Treaty with Libya, CNN (Feb. 28, 2011),
http://edition.cnn.com/2011/WORLD/europe/02/28/1ibya.italy/ [https://perma.cc/4VU5 -
CYPJ].
5 5Tondini, supra note 53, at 4.
56 See id. at 5-6.
57 d.
5

1Id. at 6.
59 See Nessel, supra note 14, at 662.

60 See WITTENBERG, supra note 17, at 1.
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related protocol.6' The Refugee Convention defines a refugee as any person
forced to flee his or her country because of persecution for reasons of race,
religion, nationality, membership in a particular social group or political
opinion.62 Persecution includes threats to life or freedom, such as fear of
torture, degrading treatment or punishment.63 The 1M defines a migrant "as
any person who is moving or has moved across an international border or
within a State away from his/her habitual place of residence, regardless of (1)
the person's legal status; (2) whether the movement is voluntary or
involuntary; (3) what the causes for the movement are. . . ."64 Thus, the term
"migrant" is a broad category and includes both refugees and non-refugees,
whereas the term "refugees" describes a sub-set of migrants.

A crucial component of refugee law is the principle of "non-refoulement,"
which makes it unlawful to return (in French, "refouler") a refugee to any
country where he or she would be at risk of persecution.65 The principle of
non-refoulement is considered the core of asylum-seekers'66 protection,
because it is the only guarantee that refugees will not be returned to the
persecution which has caused their departure and responds to their need to
seek refuge.67 The Refugee Convention has been interpreted to require states
to "admit refugees into their territories ... , which includes no rejection at
frontiers without fair and effective procedures for determining status and
protection needs."68 However, EU member states do not always live up to
their obligations under this principle.

Refugees and migrants traveling on the high seas are much more
vulnerable to being stripped of the non-refoulement protection than those
traveling by air or land. For example, in 1992 the United States adopted a
position of not providing refugee protection on the high seas.69  Similarly,

61 Jaya Ramji-Nogales, Freedom of Movement and Undocumented Migrants, 51 TEx. INT'L L.
J. 173, 177 (2016).
62 See Nessel, supra note 14, at 633-634.
63 Guy S. GOODWIN-GILL, THE INTERNATIONAL LAW OF REFUGEE PROTECTION 38 (Elena

Fiddian-Qasmiyeh et al., eds. 2014).
64 Who is a Migrant? INT'L ORG. FOR MIGRATION IOM (2017), http://www.iom.int/who-is-a-
migrant [https://perma.cc/J54P-ULZN].
65 GOODWIN-GILL, supra note 63, at 39.
66 An asylum seeker is someone who has sought protection as a refugee but whose claim for
refugee status has yet to be assessed.
67 Seline Trevisanut, The Principle of Non-Refoulement at Sea and the Effectiveness of-Asylum

Protection, 12 MAX PLANCK YEARBOOK OF UNITED NATIONS L. 205, 208 (2008).
68 Ramji-Nogales, supra note 61, at 178.
69 Natalie Klein, A Case for Harmonizing Laws on Maritime Interceptions of Irregular
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European states often intercept refugees and migrants on the high seas or forge
partnerships with African nations to readmit unwanted migrants without
having to provide any assurances that refugees will not subsequently be
refouled to dangerous countries.70 Migrants sent back to Libya often face
grave dangers, including arrest and detention under poor conditions. Libya
also does not grant any legal protection for refugees, nor does Libya have a
functioning asylum system in place." Consequently, migrants and refugees
find themselves in worse situations after repatriation. In the view of many
scholars, Europe's externalization and interception activities violate
international refugee law,72 yet such policies have become a common practice
of dealing with the flow of unwanted migrants on the high seas.

2. Maritime Law

Migrants on the high seas should also benefit from maritime laws. The
1982 Convention on the Law of the Sea (UNCLOS), the International
Convention for the Safety of Life at Sea (SOLAS), and the International
Convention on Maritime Search and Rescue (SAR) create legal obligations to
assist persons in distress at sea without discrimination.73 UNCLOS creates
both an "obligation to render assistance to those in distress at sea ... [and] to
promote search and rescue services."74 Moreover, as part of the SOLAS and
SAR conventions, the "place of safety concept" requires that persons rescued
on sea be placed where the survivor's life is no longer in danger and where
their basic humanitarian needs can be met.

Nonetheless, as a result of EU member states' actions to divert African
migrants from Europe's shores, refugees and migrants find themselves
stranded at sea as nations quarrel over who will have to assume responsibility
for them.76 In 2006, for example, a small fishing boat rescued 51 shipwrecked
migrants and refugees outside Malta, but Malta refused to allow the boat to
dock or let the shipwrecked passengers land. Maltese authorities argued that
responsibility for the passengers fell on Libyan authorities because the boat

Migrants, 63 INTL & COMP. L.Q. 787, 799 (2014).
70 Nessel, supra note 14, at 671.
71 Tondini, supra note 53, at 24.
72 Nessel, supra note 14, at 671.

73 Tondini, supra note 53, at 19.
74 Klein, supra note 69, at 796.
75 Tondini, supra note 53, at 19.
76 Nessel, supra note 14, at 653.
77
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was rescued in Libyan territorial waters." These migrants and refugees
remained stranded for seven days as the distressed shipwrecked migrants and
refugees in need of assistance went unrecognized by the States concerned and
by the media.79 Rather than assessing the legal status of the shipwrecked
persons or tending to their health needs, "the government focused solely on
repatriation . . . [and] the immigrants were stranded, floating between a
humanitarian-based international protection regime and a restrictionist
immigration regime."so This same incident recurred as recently as June 2018
when Italy's interior minister, Matteo Salvini, furthered his tough stance on
migration by refusing to allow a migrant ship to dock in its borders." Italy
argued that responsibility fell with Malta, but Malta refused, saying it falls
under Italy's jurisdiction. The rescue ship carried 629 migrants including
minors and pregnant women from Eritrea, Ghana, Nigeria, and Sudan.82 The
migrants eventually disembarked in Spain, thanks to Spain's prime minster,
Pedro Sanchez, who allowed the ship to dock in Spanish borders.8 3 Mr.
Sanchez criticized Italy and Malta for refusing to assist migrants and made the
following remarks: "It is our duty to help avoid a humanitarian catastrophe
and offer a safe port to these people, to comply with our human rights
obligations."84 This recent example stands as a stark reminder of how
migrants are left stranded when countries like Italy and Malta refuse to come
to their rescue.

Note that one fundamental problem driving this strict immigration policy
has to do with how the media and the Western world frames the plight of
African migrants. Often, African migrants are incorrectly grouped as
economic migrants rather than refugees." However, sub-Saharan Africa is
one of the top refugee-producing regions in the world.8 6 The consequence of
grouping sub-Saharan Africans as economic migrants is that it sends a

78 Id.
79 Id.
sOld. at 654.

"Italy's Matteo Salvini Shuts Ports to Migrant Rescue Ship, BBC, June 11, 2018,
https://www.bbc.co.uk/news/world-europe-44432056 [https://perma.cc/Q3TC-MJY7].
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84 Id.
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message that their needs do not need to be prioritized because they are only
fleeing poverty rather than governmental persecution. However, that is a
misplaced assumption. As explained above, many of the migrants have
legitimate asylum claims, and the idea that they are not refugees may itself be
based on the failure to understand conditions in their countries of origin.17

More importantly, even if they do not qualify for refugee status, as explained
below, all of them have legitimate humanitarian needs. Therefore, at the very
least, international human rights law creates an obligation on EU member
states to respond to their humanitarian needs in a non-discriminatory
manner.88

3. Human Rights Law

Migrants are also entitled to human rights protections grounded in
international and domestic human rights laws. The United Nations
Convention Against Torture (CAT) "requires that no state shall expel, return,
or extradite a person to another state where there are substantial grounds for
believing that she would be in danger of being subjected to torture."89
Similarly, the European Convention on Human Rights (ECHR) "prohibits
torture or inhumane or degrading treatment or punishment."90 The
International Covenant on Civil and Political Rights (ICCPR) also prohibits
torture, and that provision has been interpreted to require that "the State party
not only refrain from torture but take steps of due diligence to avoid a threat
to an individual of torture from third parties."91

The likelihood that many of these African migrants are subject to torture
as described under both the CAT and ICCPR conventions is high. A report
by the IOM indicates that Eritreans are often kidnapped on their journeys and
held in compounds of houses for as long as months as their captors torture
them until a family or friend pays their ransom.92 Additionally, a survey
conducted of refugees and migrants who arrived in Italy by crossing the
Mediterranean indicates that 65 percent reported witnessing migrant deaths,
44 percent of which were reported in Libya.93 Over 80 percent of those deaths
were due to "physical abuse, including execution, torture, beating, starvation,

87 Nessel, supra note 14, at 637.

88 Id. at 669-670.
89 d at 636.
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91 Id. at 683.
92 INT'L ORG. FOR MIGRATION, supra note 49, at 121-122.
93 WITTENBERG, supra note 17, at 6.
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dehydration, or denial of medical attention while in detention."94 When
European countries intercept migrants and repatriate them to countries known
for committing egregious human rights violations, such as Eretria and
Nigeria,95 they violate international and domestic human rights laws.96 For
example, in the 2012 case of Hirsi Jamaa and Others v. Italy, Italy intercepted
200 migrants at sea and forced them to return to Libya, their point of departure.
Subsequently, 11 Somalis and 13 Eritreans complained that "their forced
return and stay in Libya, as well as their subsequent repatriation to their
countries of origin[,] would expose them to the risk of torture or other
inhumane or degrading treatment."97 Agreeing with the migrants, the
European Court of Human Rights held that Italy violated the ECHR by
exposing the migrants to the risks of ill-treatment in Libya and being
repatriated to Somalia and Eritrea.98

Not providing immediate assistance to migrants stranded on the high seas
also violates human rights laws. In particular, the Belgian and French army
have been criticized for ignoring distress calls at sea, resulting in the deaths of
many refugees and migrants.99 The European Court of Human Rights, the
body tasked with interpreting the ECHR, has also held that knowledge that a
particular life is at risk tasks the State with "a positive duty to protect." 100
Here, the EU and its southern member states are undoubtedly both aware of
the high fatality rate at sea and capable of rescuing many of those at risk.' 0'

Despite the dire need of these migrants, their high death toll, and the
existence of international conventions that in theory should be responsive to
their needs, the international community has not responded to the plight of

94 Id.
95 See id (explaining that "[i]n Eritrea, ongoing human rights abuses, a dire economic situation,
and the threat of indefinite military conscription caused over five percent of the country's
population to flee by 2014; more than 34,000 Eritreans arrived in Italy in 2014, representing
the second largest group."); see also id. (discussing that "Nigerians have represented the
sharpest increase in arrivals to Italy over the past three years. Nigeria is plagued by a long
history of political and communal violence, and its security environment has remained volatile
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African migrants. In the next Part, I turn to Hannah Arendt's "right to have
rights" philosophy, the media's depiction of Africa, the psychological concept
of "compassion fatigue," and Critical Race Theory to begin to understand
why.

III. THE DARK CONTINENT METAPHOR AND THE PROCESS OF

OTHERING AFRICA

Despite the magnitude of the problem and the legal tools that should
theoretically protect the rights of African migrants, the enforcement of
international law in the end depends on political will.' 02 The political will to
save African migrants, however, is evidently missing. The framing of Africa
as the "Dark Continent," which was designed and is still used to alienate
Africans as the "other," plays a crucial role in perpetuating the apathy and lack
of mobilization around this issue. This negative and dissociating depiction of
Africa as the "Dark Continent" has been used to justify colonialism and to
also strip Africans of the "right to have rights." The relationship between the
plight of African migrants and Arendt's philosophy of the right to have rights
can best be understood by thinking about how nation states often prioritize
border control at the expense of the human rights of African migrants. Arendt
describes the lack of the right to have rights as follows:

"[T]he deprivation of a place in the world which makes opinions
significant and actions effective." This deprivation of a place in the
world where action and speech can be meaningful is what it means to
be "absolutely rightless." Without the right to action - to live in a
world where your actions have meaning - and the right to speech - to
be able to communicate meaningfully and formulate opinions - we are
deprived of our humanity and hence are absolutely rightless. 103

The denial of the right to belong to a political community precisely describes
the situation of African migrants because, as described in Part II, their desire
to seek entry and acceptance to Europe is often met with hostility and
interdiction.'04 As Arendt explains, "if there is a conflict between the will of
the nation (for self-determination, self-protection, self-purification, etc.) and
the rights of an individual (to asylum, to citizenship, to legal protection, etc.),

102 See Harold Hongju Koh, How Is International Human Rights Law Enforced? 74 IND. L.
J.1397, 1398 (1999); see also Andrew Watson Samaan, Enforcement of International
Environmental Treaties: An Analysis, 5 FORDHAM ENVTL L. J. 261 (1993).
103 Serena Parekh, A Meaningful Place in the World: Hannah Arendt on the nature ofHuman
Rights, 3 J. HuM. RTs. 41, 45 (2004) (emphasis omitted) (citation omitted).

104 Nessel, supra note 14, at 654.
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the former always, and necessarily, is victorious."'0 ' The persistent efforts of
nation states to protect their own interests at the expense of human rights,
which Arendt condemned, is still alive and well, and continues to influence
the world's attitudes about Africans.

In Subpart A, I argue that the metaphor of the Dark Continent has survived
and encourages non-Africans to view Africans as the "Other." In Subpart B,
I explore European colonization and the ways in which colonialism promoted
Africa's destruction. In Subparts C and D, I bring cultural studies and social
sciences, respectively, into play to explain how the Dark Continent metaphor
continues to affect public attitudes and, therefore, public policy regarding
African migrants.

A. Colonizing the Dark Continent

To understand the apathy and lack of attention regarding the issue of
African migrants in the Mediterranean Sea, it is important to begin from a
broad vantage point and understand Africa's position in the world. By
"Africa's position," I mean how the Western world constructs and represents
the land and the people of Africa. Lucy Jarosz, professor of geography at the
University of Washington, sheds light on this issue by arguing that the
metaphor of Africa as a Dark Continent plays an indispensable role in how
Africa has been portrayed.'06 For example, as recently as 2008, an NPR
newscaster announced that President George W. Bush was visiting the Dark
Continent.0 7

The term "Dark Continent" was first used in 1878 when Henry Stanley, a
European explorer, wrote about his travels to Africa in an account titled In
Darkest Africa and Through the Dark Continent.'os Stanley recounts how he
"pierce[d] the Dark Continent from east to west" as he traveled across
Africa.' 09 The Dark Continent metaphor has dominated western discourse on
Africa for centuries."0̀ According to Jarosz, the term has always been used to

105 Parekh, supra note 103, at 41.

106 Lucy Jarosz, Constructing the Dark Continent: Metaphor as Geographic Representation of
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[https://perma.cc/T8V5-AD4Q].
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create a dichotomy between Africa and the West."' Jarosz contends that
through this metaphor, "African places and peoples appear as quintessential
objects, ahistorically frozen within a web of dualities such as light/dark,
found/lost, life/death, civilized/savage, known/mysterious, tame/wild, and so
on."112 This metaphor essentially typifies "an entire continent as Other""3

and paints a very grim picture of Africa and its people: "a place of suffering,"
as evidenced by wars, disease, and poverty plaguing the continent,114 and the
people as "savage, primitive, and wild.""'

Such colonialist perceptions of Africa can also be seen through
philosopher Georg W.F. Hegel's 1820 work, The Philosophy of History."6

Hegel writes, "Africa ... is no historical part of the World; it has no movement
for development to exhibit.""' In Hegel's view, Africa was "enveloped in
dark mantel of the Night," as "unhistorical, undeveloped . . . devoid of
morality, religion, and political constitution."" The twentieth century British
historian Hugh Trevor-Roper also affirms Hegel's degradation of Africa, by
unabashedly describing the people and its continent as "barbarous tribes in
picturesque but irrelevant corners of the globe.""9 Colonialism offers a
unique vantage point for understanding the origins of the Dark Continent
metaphor and for unraveling Africa's past and present image in the world.
Therefore, colonialism is also an important starting point for our
understanding of the African migrant crisis.

B. European Colonialism in Africa

The picture painted of Africa before the arrival of European colonizers is
that African societies were "chaotic, barbaric, violent, dangerous, mysterious,
diseased, dark and ungovernable."120 Hegel's description of Africa as an

[https://perma.cc/5KNB-P6YG].
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isolated place without history and culture also affirms this overtly negative
depiction of Africa.12' However, these images distort Africa's history.
Contrary to Hegel's description, African societies actively participated in
international trade and came into contact with the outside world.122 Africa
also had diverse ethnic groups, rich traditions, and customs.123 Moreover,
Africa had a robust political system built on local realities and needs which
played a critical role in maintaining harmony and stability.124 However, in the
eyes of Europeans, African knowledge, values, and cultures were irrelevant.125

Europeans undermined the legitimacy of Africa's system of political
governance by referring to them as "tribal associations."126  Judged by
European cultural benchmarks, African societies were deemed to lack
political governance in the absence of, for example, contested elections and
political affiliations.127  By denying Africa history, culture, and politics,
Europeans perpetuated "an ethnocentric belief that the norms, values and
traditions of Europeans were superior to those of Africans." 128 What
Europeans failed to realize, however, was that African peoples could interpret
the world and manage their own affairs differently from the ways of the
Europeans.12 9 As Professor Anthony Anghie writes, colonialism "posits an
essentialist dichotomy between the non-European and the European; it
characterizes relations between these entities to be inherently antagonistic; it
establishes a hierarchy between these entities, suggesting that one is advanced,
just and authoritative while the other is backward, violent and barbaric...."13 0

These negative descriptions of Africa played an important role in
colonialism: by portraying Africa through overtly negative images, Europeans
justified their domination and destruction of Africa. The "Scramble for
Africa" in the 1 9 ' century marked the most robust period of colonization.131
In the Scramble for Africa, colonial powers arbitrarily divided the continent
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up among themselves, drawing new borders that suited their own interest but
certainly not African interests.3 2 Imperial powers such as Italy, Britain,
France, Belgium, and Germany forcibly occupied Africa, stripped control
from local rulers, and instituted a Western notion of government.133 Note that
European countries got rich from their plunder of Africa's natural resources,
as well as their exploitation of African labor both through the Atlantic slave
trade and through imperial domination. 13 European powers "justified their
control of Africa and the destruction of African traditional political
institutions on the grounds that this would bring civilization to a
'dark' continent that was largely 'barbaric.""135  Europeans furthered a
"civilizing mission" of Africa by promising to promote education and
economic growth, eradicate disease, introduce Christianity to the "pagans,"
and stop radical violence and rampant warfare.136 Although the colonizers
gave the impression that they wanted to promote a hopeful future of the
continent, "in reality the colonial state did not accept the African as an equal
citizen who had political rights to be protected and promoted. The African
was portrayed as inferior as well as a child who needed the protection of
Europeans."137

The civilizing mission proved to be fatal.138  Colonial rule prevailed
through violence and had to be sustained through violence and coercion.139
Colonial rulers "totally reordered" Africa's politics, social hierarchies, and
modes of economic production.14 0 Consequently, colonial rule resulted in the
destruction of many traditional African political systems using means that
would enhance domination over Africa under its rule.141 The political
instability and violence that flourished as a result of colonialism "has proved
to be a curse for post-colonial Africa."1 4 2 As Ruth Gordon, professor of law
at Villanova University, writes:
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Since European cultures, systems of government, administration, law,
order, and education were viewed as inherently superior, they
invariably became the governing system within the colonies. Thus,
although European colonialism lasted in Africa for only seventy or so
years, it had a profound impact on indigenous African cultures and
institutions.143

While exploring all the ways colonialism affected Africa is beyond the
scope of this paper, the following point is worth mentioning: despite the
process of de-colonization, African nations have struggled to regain their
sovereignty. According to Gordon, "[s]overeignty has both internal and
external dimensions. Internally, it gives the state dominion over its citizens.
Externally, the state is an international legal person that is formally equal to
every other state and has the capacity to engage in international relations."14 4

Based on this definition, Africa lacks both internal and external sovereignty.
The consequence of failing to grant real and practical sovereignty to African
nations means that sovereign States inevitably regulate Africa's internal
affairs and its ability to engage in international relations. Take for example,
the Mandate System, a system created in 1918 by the League of Nations (the
precursor to the United Nations) to monitor and control formerly colonized
territories. The Mandate System was, on its face, a bridge to sovereignty for
parts of Africa that had been under the imperial control of European nation-
states.14 5  However, the System assumed, as colonialism had, that these
countries were incapable of governing themselves. "Mandatories undertook,
as a 'sacred trust of civilization' to promote the well-being and development
of those peoples not yet able to stand by themselves under the strenuous
conditions of the modern world."146 As Gordon explains, under the Mandate
System:

Groups were classified as backwards races in descending categories
of civilization: the 'A' peoples of the Middle East, who in a relatively
short period of time would be able to stand alone; the tribal 'B'
peoples of tropical Africa, who would require an infinite number of
years or decades of economic or political advancement under
European tutelage and the 'C' primitive peoples of the Pacific, who

143 Ruth Gordon, Saving Failed States: Sometimes A Neocolonialist Notion, 12 AM. U. J. INT'L
L. & POLY 903, 934-935 (1997).
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145 See Anghie, supra note 130, at 133-134.
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probably would remain European subjects at least for a period of
centuries, if not forever.147

The Mandate System set up by the League of Nations took over what the
colonizers started. As Gordon concludes, "[t]he League of Nations Covenant
did not outlaw colonialism. Rather, the Mandate System strengthened
existing law regarding colonial dependencies."148  Given the fundamental
underpinnings of the Mandate System, international law continued to support
the concept of superior and inferior races and cultures as well as the idea that
a system was necessary to mold certain races and cultures to the European
standard of civilization. 149

The Mandate System marked a turning point in international law because
it tasked an international institution, the League of Nations, with the
responsibility of "creating sovereignty out of the backward peoples and
territories brought under the mandate regime."'1o Thus, imperialist powers
sought not to "qualify the rights of the sovereign, but rather to create the
sovereign" ' 5 in two particular ways: first, through the Scramble for Africa by
drawing national borders according to their own designs rather than respecting
pre-colonial ethnic or religious boundaries; and second, by controlling and
regulating Africa's affairs as mandatories through the Mandate System.
Essentially, African countries entered the United Nations with sovereignty
created by other nations rather than their own supposed sovereign.

Foreign aid is a more modern example of Western nations' attempts to
undermine Africa's sovereignty. The World Bank and the International
Monetary Fund are international financial institutions (IFIs) that promote
development and foreign investment by offering loans to developing
countries.152 However, IFIs offer these loans to developing countries subject
to various conditions, and these conditions create drastic changes to their
economic, political and financial institutions. 153 Often times, these conditions
have forced developing countries seeking their assistance to drastically
restructure their economies. 154 These conditions create detrimental
consequences for the most disadvantaged in recipient countries because health
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services suffer, food and fuel prices surge, and unemployment intensifies. 15

Despite the promise made by the colonizers, the Mandate System, and IFIs to
promote economic growth, sub-Saharan Africa remains largely poor. Today,
according to Gordon, "widespread poverty, a heavy dependence on foreign
aid, and stalled national economies have resulted in some sub-Saharan
economies being unable to furnish their populations with a rudimentary
standard of living in such fundamental areas as nutrition." 5 6 The Mandate
System and foreign aid represent just two of the many examples of how
sovereign nations continue to undermine and reject Africa's sovereignty.

Because Africa practically lacks both internal and external sovereignty,
our understanding of affairs concerning African societies, such as the
drowning of African migrants in the Mediterranean Sea, will inevitably be
dictated and shaped by sovereign nations, namely the Western world. Thus,
when European states respond to the migration and drowning of Africans
along the Mediterranean Sea through interception, repatriation, detention, and
indifference, one must realize that Africa's internal and external affairs are
largely dominated and dictated by sovereign nations.

The fact that "Africa has been constructed and disseminated through
(mostly negative) images and theories by Europeans,"' such as the Dark
Continent metaphor, has ramifications for how the issue of African migrants
drowning in the Mediterranean Sea is depicted and internalized by the
Western world. Two particular dynamics that have stemmed from Africa's
original framing as the Dark Continent stand out. First, because Africa and
its people are often depicted as the "perverse opposite" of the West, " this
process of othering causes us to devalue and ignore the plight of African
migrants. Second, because Africa's image in Western media focuses on
mainly negative news of Africa, 19 viewers deploy a psychological method of
"compassion fatigue"16 0 to distance and detach themselves from African
issues. The next two Parts explore these dynamics in more detail.
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C. The "Other" as Different and Inferior

The Dark Continent metaphor serves to alienate Africa from the rest of
the world even today. The "oppositional categories" that are used to describe
Africa and the West reinforce a "fundamental duality between the Dark
Continent and the Enlightened West."'6 ' This way of depicting Africans can
best be described as othering: "a process by which individuals and society
view and label people who are different in a way that devalues them."'62 As
Jarosz writes, "[t]he metaphoric identification of Africa as the Dark Continent,
the Lost Continent, or the White Man's Grave construct knowledges of the
continent through metaphors which simultaneously expropriate and
incorporate an 'Other' as an oppositional category." 163 By othering Africans,
we participate in the process of "distancing of the other from ourselves."'64

Law professor Susan Stabile explains that this process of viewing certain
groups as "not only different, but as less than us" can manifest itself in
different forms.'65 The starting point for the process of othering seems rather
innocuous l6-we identify ourselves as part of a certain group, whether that is
our race, ethnicity, religion, or place of birth. However, through that process
of cementing our identity, we inevitably create a separation between us and
those excluded from our group. Such a system of "classification necessarily
divides, imposing legitimacy on divisions." 6 7 When such classifications are
legitimized, the stronger group can wield its power to exploit, oppress, or
ignore the weaker group.

The media is a powerful tool that helps to perpetuate this process.
Western media coverage of Africa is saturated with news stories of wars,
famines, and poverty. These images create a unique identity for Africa. As
one scholar puts it, "[w]ar, famine, and poverty are made 'African,'
territorialized and unconnected to historical and contemporary relations with
the West."'6 8 Such media depictions provide us with a binary construct: "an
Africa in which 'we' and 'them,' 'white' and 'black,' 'traditional,' and
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'modern,' 'civilized' and 'savage,' . . . are put into opposition."6 9 It is also
important to note that the classifications ascribed to Africa were created by
Western media reporters, rather than African reporters. This reflects the fact
that "[c]lassification is a product of historically articulated power relations
whereby the group doing the classifying exerts its authority through the
naming of characteristics upon which other groups are divided."o Othering
inevitably fosters subordination and indifference toward the powerless group.

One example of the process of othering was the inaction of the
international community during the 1994 Rwandan genocide.'' The United
States' decision not to intervene in Rwanda while choosing to intervene in the
ethnic cleansing happening in Kosovo that same year demonstrates that all
lives are apparently not worth saving.'72 After all, "if international law
permits humanitarian intervention, then all lives would be equally valuable
and worth saving. That has not been the case, however, and fits within a view
that routinely and systematically ignores Africa . . . ."17 This tendency to see
African lives as less valuable7 4 and "the African continent as a dirty, diseased
place to be feared"" inevitably justified the international community's
inaction in Rwanda.

We can see similar attitudes and (in)actions when we witness African
migrants drowning in the Mediterranean Sea. According to Amnesty
International Official Jean-Francois Dubost, the drownings in the
Mediterranean Sea display the "horror of nothing having been sorted out," and
he urged the European Union not to turn its back on its responsibilities.176
Much like other issues concerning Africans, however, the international
community has remained silent as the issue continues to remain largely
"invisible."" And when actions are taken, they are often reactive or
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misguided. ' Rescue efforts often take place once it is too late, as evidenced
by the 2013 Lampedusa tragedy described in Part II of this Comment.179

Despite such tragedies and migration trends from Africa indicating that
migrants will continue to risk their lives to cross the Mediterranean Sea on
unstable and overcrowded boats, 180 much has yet to be done to implement
proactive rescue measures.'

When the European Union does take proactive measures, the response is
typically to divert African boat people from Europe's coastlines.'82 The
European Union's response to this issue is one that prioritizes border security
over humanitarian responsibility.'83 With increased border control measures,
migrants are now resorting to other more perilous routes to reach Europe.18 4

Thus, the immigration policies inevitably expose them to more risks. In
addition to strengthening its borders, the European Union has forged a
"flawed" partnership with African States which requires African States to
readmit their own citizens.' In 2004, Italy deported "unwanted migrants to
Libya without first offering any opportunity to seek [legal] protection."'86 In
the same year, Italy also funded a charter flight program to return 5,688
migrants from Libya, preparing to travel to Europe, back to their home
countries. 7 Through these formal and informal processes, African migrants
are rendered invisible and disposable.

D. Compassion Fatigue

Compassion fatigue is defined as becoming so used to the spectacle of
dreadful events or suffering that we stop noticing them."' Another way to
conceptualize compassion fatigue is as a phenomenon of normalization:
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images once seen as intolerable eventually start to be seen as normal. 189

Consequently, viewers' reactions become one of desensitization and moral
apathy.'90 This method of coping is particularly relevant to our understanding
of the issue of African migrants drowning in the Mediterranean Sea. News
coverage of Africa suffers from the "bad news syndrome."191 Every time we
hear about Africa on the news, it almost always consists of negative news'92

such as poverty, war, and famine. 193 Thus, any media analysis of African
migrants drowning in the Mediterranean Sea runs the risk of being lumped
into the category of just another African tragedy-like nearly all news
coverage of Africa.

Consequently, with overexposure to bad news from the continent, "the
mental and psychological image of Africa presented by Western media to
Western media audiences is that Africa is a failed continent ravaged by
political instability, economic backwardness, extraordinary famine and
drought, poverty, diseases, and culturally primitive ways of doing things."'94

Viewers inevitably normalize these tragedies and employ compassion fatigue
to distance and detach themselves from all bad news concerning Africans.

For those who have been paying attention to the drowning of African
migrants in the Mediterranean, this particular news story has also become a
normal phenomenon. Jean-Claude Mignon, head of the Council of Europe's
Parliamentary Assembly, made the following remarks after the Lampedusa
drowning: "I hope that this will be the last time we see a tragedy of this kind,
and I make a fervent appeal for specific, urgent action by member states to
end this shame."'95 In the same vein, Andrea lacomini, spokesman for
UNICEF in Italy, made the following plea to the former prime minister of
Italy regarding the Lampedusa tragedy: "What are we doing about it? ... We
cannot have the victims on our consciences only afterwards."'96 Apparently,
however, we can. With the lifeless bodies of African migrants piling up in the
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Mediterranean Sea, some refer to the sea as a "vast cemetery" for migrants.'97

Viewers who are following the crisis in the Mediterranean are also likely
paying attention to other issues regarding the continent, and with nearly every
coverage of Africans reporting devastation after devastation, the outrage
slowly gets replaced with fatigue. Eventually, the news report is filed away
as normal.

IV. THE ROLE OF RACE AND RACISM

A discussion about how the Western world perceives and treats Africans
must acknowledge the important role that race and racism play. Arendt
acknowledged racism as an important part of the mechanism by which people
end up lacking the "right to have rights." Arendt saw racism as "the main
ideological weapon of imperialistic politics."'98 According to Arendt, racism
became the justification that entitled European imperial powers to deny rights
and sovereignty abroad.'99 In the same vein, this Comment argues that racial
discrimination also serves as a justificatory ideology entitling EU member
states to deny human rights to the African migrants they choose to exclude,
deport, and dehumanize.

While we may not be in an era where it is acceptable to be overtly racist,
racism is not dead; instead, racism "has adapted to social changes over time
while still producing similar outcomes today as it did in the past."200 Racism
remains actively alive today through structural power that privileges,
centralizes, and elevates White people.20' In this Part, I use Critical Race
Theory (CRT) to show how race plays a central role in understanding how the
Western world, principally the United States and Europe, responds to the
migration of black-skinned migrants into their territories. This Part provides
a brief background on CRT and uses the interdiction of Haitian refugees to the
United States to draw a parallel to the treatment of African migrants in Europe.

A. An Introduction to Critical Race Theory

One of the key tenets of CRT is that "racism is endemic to, rather than a
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deviation from American norms."202 Recognizing that racism is embedded in
American society, CRT exposes "the law's blindness toward unconscious
racism, the ways in which legal discourse inscribes and reproduces
subordinating images of racial groups, and the ways in which legal institutions
and discourse contribute to the construction and maintenance of racial
hierarchies."20 3 This racial hierarchy privileges White people at the expense
of non-Whites. By engaging in "jurisprudential dialogue" about race and
racism, CRT "seek[s] to eliminate, or at least diminish, racial oppression in
American society."204 The CRT movement began in the United States; as
such, it largely focuses on America's racial issues.205 Nonetheless, CRT has
relevance beyond the United States, and recently, scholars such as Ruth
Gordon and Mathias Moschel have begun to explore CRT's implications on a
global scale.

For instance, in the context of Africa's colonial history, Gordon points out
that racism played a critical role. Gordon notes that "[c]olonialism and
international law, which justified and supported colonialism, were constructs
that embodied concepts of racial and cultural inferiority and superiority and
justified domination and subjugation."206 CRT challenges mainstream beliefs
about racial injustice; namely, it rejects a colorblind approach to our
understanding of the law, and challenges the notion that racism is a matter of
individuals, not systems.2 07 Accordingly, Gordon's assessment of colonialism
incorporates a CRT approach by reminding us that while the motive behind
the colonial enterprise was to reap economic gains and establish a powerful
European empire, racism was the justification for empire.208 Racist European
beliefs expanded to include the civilizing mission, undertaken under the guise
of religion and enlightenment.2 09 The civilizing mission helped Europeans
convince themselves that their paternalistic and coercive behavior was for the
Africans' own good. As Gordon puts it, "[t]he prevailing cultural ethos
allowed people to accept the notion that distant territories and their native
peoples should be subjugated and that there was an obligation to rule

202 Mathias Moschel, LAW, LAWYERS AND RACE: CRITICAL RACE THEORY FROM THE US TO

EUROPE 40 (2014).
203 Eric K. Yamamoto, Critical Race Praxis: Race Theory and Political Lawyering Practice in
Post-Civil Rights America, 95 MICH. L. REv. 821, 868 (1997).
2041Id.

205 See Moschel, supra note 202, at 8-9.
206 Gordon, supra note 143, at 929.
207 M5schel supra note 202, at 41.
208 Gordon, supra note 143, at 932.
209 Id.

212



Black Bodies Drowning in the Mediterranean Sea

subordinate, inferior, and less advanced peoples."210

Gordon's work also sheds light on how American racism perpetuates anti-
blackness. As Gordon explains, "[t]hroughout most of its history, the United
States has been a racial dictatorship where White supremacy was an integral
part of the social, economic, and political landscape. This conviction roundly
and routinely excluded people of color."2 1' This "racial ideology of America
is reflected in our foreign policy and in how we view the international legal
system, even if it is no longer overt or consciously acknowledged."2 12 The
United States' interdiction of Haitian refugees is a poignant example that
sheds light on how racial attitudes drive American foreign policy decisions
regarding whom to exclude and include at our borders.

B. United States Interdiction ofHaitians on the High Seas

The United States has a long history of antagonism toward Haitian
migrants and refugees.2 13 In 1963, Haitian boat people journeyed to Florida
fleeing political persecution, but they were deported back to Haiti. In 1981,
Ronald Reagan's administration instituted a policy to suspend the entry of
Haitians and to interdict vessels carrying Haitians.214 As a result of that policy,
between 1981 and 1991, the United States interdicted 25,000 Haitians.2 15 By
the end of 1991, Haiti was in chaos, as a military coup toppled down its
democratically elected president.216 Consequently, Haitians flocked to the
United States to escape political persecution.2 17 Unfortunately, the United
States responded with interdiction and "all Haitians interdicted on the high
seas were . . . immediately returned to Haiti."21 8  Although the Refugee
Convention prohibits the repatriation of asylum seekers without giving them
the opportunity to seek asylum,2 19 the United States Supreme Court in Sale v.
Haitian Centers Council, Inc. held that intercepting Haitian asylum seekers
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and "forcibly repatriating them" did not violate domestic or international
laws.220 Under the Refugee Convention, which the United States has ratified,
a refugee is defined as a person fleeing political persecution.22' Haitians
clearly fled to the United States to escape political persecution. Nonetheless,
the Court interpreted the law in a manner that excluded Haitians. The Court's
holding took the position that Article 33 of the UN Refugee Convention was
created to protect refugees who were already in the United States from being
returned.222 Because Haitians were intercepted on the high seas, the Court
found that they were outside the protections of the law. As the Court
explained, if Article 33 protected "dangerous aliens in extraterritorial waters,"
it would create "an absurd anomaly."223

Note that the Court's reasoning also functions to deny Haitian refugees
from any form of human rights protections. As outlined above, international
human rights laws, such as the ICCPR (which the United States has ratified),
protect both refugees and migrants.224 Nevertheless, the Court concluded as
follows: "[a]lthough gathering fleeing refugees and returning them to the one
country they had desperately sought to escape may violate the spirit of Article
33, general humanitarian intent cannot impose uncontemplated obligations on
treaty signatories."225

In issuing that decision, the highest Court failed to address the amicus
curiae brief of groups like the National Association for the Advancement of
Colored People and the Congressional Black Caucus, which argued that "the
policy was discriminatory and that the Haitians were subject to 'separate and
unequal' treatment."226 In a lone dissenting opinion, Justice Harry Blackmun
chastised the majority's holding with the following remarks:

The refugees attempting to escape from Haiti do not claim a right of
admission to this country. They do not even argue that the
Government has no right to intercept their boats. They demand only
that the United States, land of refugees and guardian of freedom, cease
forcibly driving them back to detention, abuse, and death. That is a
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modest plea, vindicated by the treaty and the statute. We should not
close our ears to it. 22 7

Yet, we did.
In 2004, when the number of Haitians fleeing by sea increased as a result

of violence in Haiti, they were rejected once again. America labeled the
Haitian boat arrivals as a "threat to American national security."228 The role
of race regarding this issue is apparent: Blacks from Haiti were "the first group
of refugees ever singled out for interdiction on the high seas by the U.S." 2 29

The anti-Black sentiments driving our immigration policies can also be seen
by comparing the treatment of Haitians to that of Cubans. When Fidel Castro
came to power in 1959, Cubans came to the United States in large numbers.23 0

Since the Castro regime came to power, the United States adopted favorable
policies that allowed Cubans to enter the country.231' From 1962 until 1979,
690,000 Cubans were admitted into the United States.232 In the early 1980s,
the United States opened its borders to hundreds of thousands of Cuban
refugees escaping dictatorship. However, when a few thousand Haitian
refugees sought to enter, the United States closed its borders.233 Also, in 1966,
Congress passed the Cuban Adjustment Act permitting Cubans in the United
States to attain permanent resident status-a policy that was not available to
the Haitians.234 Note that while Cuba is home to a large number of Afro-
Cubans, the Cubans seeking asylum and benefitting from the Cuban
Adjustment Act were overwhelmingly White.235

Consequently, this "exclusion in the immigration laws," as one
immigration scholar named it, should not be considered through a colorblind
lens, but instead, "must be viewed as an integral part of a larger mosaic of
racial discrimination in American society."23 6 The role of race in the decision
to repatriate and interdict Haitians also explains the lack of public outrage
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against the policy. 23 7 Nessel reflects on the role of race in the interdiction of
Haitians as follows:

Haitians have always been seen as the 'other,' undermining the sense
of obligation toward Haitian refugees that ought to exist. The
'othering' of Haitians dates back to the European slave trade with
Africa. The racism that fueled the slave trade also contributed to the
characterization of Haitians as barbarians and cannibals.238

In the same vein, many scholars have acknowledged that racism played a
significant role in the Sale decision and in the decision to repatriate Haitians.

C. Parallels ofRacism Against Haitians and Africans

Much like the Haitian interdiction policies, the European Union's
response to African migrants is also riddled with racism.23 9 Yet, Europeans
commonly think of themselves as not racist. In the United States, the history
of race and racism involved the use of mechanisms of oppression such as
slavery, segregation, and deportation to differentiate between people by their
skin color, rather than on some other basis such as class or religion.240

Consequently, in the United States, race continues to function as an integral
framework of analysis, which allows many social issues to be examined
through the lens of race.24 ' Conversely, in Europe, "social fault lines and
mechanisms of oppression were often defined in religious terms."24 2 That has
much to do with Europe's history of race and racism, which is primarily
associated with the Holocaust and the state-sponsored laws that advanced
oppression against Jews.243 Other types of racism in Europe involved
Muslims and the Roma people.244 Mischel explains that because Europe's
history of racism largely flourished along religious lines, "as opposed to the
United States, skin color was perceived to be less prominent, giving rise to the
feeling that [the] 'American type' of racism is viewed as a less entrenched and
rather exceptional phenomenon, which has little importance or relevance in
the current continental European reality." 245
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However, Europe's failure to implement proactive measures to rescue
African migrants on the Mediterranean Sea and its restrictive border control
policies challenge that assumption. Whether it is the decision to push African
migrants back to their home countries, bolster border security measures, or
turn a blind eye to the high number of drownings, race plays a significant role
in influencing the policy responses.246 As Gordon concludes:

Western views of African peoples cannot help but be shaped by
American (and broader European) views of race and by the ubiquity
of racism. Racism permeated the entire colonial enterprise, in both its
purely exploitative and more "enlightened" phases. Indeed, racism
shaped the formation of the entire international legal system.
American and European perspectives on African and other colored
people generally are negative, having been shaped in European states
by the colonial experience, and in America, by the presence and
subordination of African-Americans and other people of color.24 7

To explain the migration of Africans to Europe, race has been combined
with new national security language to incite fear and hostility.248 The media
uses words like "currents," "avalanches," "floods," and "waves" to imply that
African immigration is unwarranted, "uncontrollable, and certainly
dangerous."249 Note that this kind of language is a marker of racism-when
human groups are described in nonhuman terms and constructed as a threat.
European colonizers described Africans as savages, barbaric, uncivilized.
Nazis described Jews as rats, non-humans, and "animals that had to perish."250

We have also seen the use of such language in the United States. In a widely
circulated letter to the New York Tribune, published just before the passage
of the Chinese Exclusion Act-the first explicitly race-based immigration
exclusion in the United States-Senator James Blaine called Chinese
immigrants "vicious, odious, abominable, dangerous, and revolting."25 '

This style of reporting indicates the presence of othering and allows the
public to neglect the context and complexities of the migration issue. The
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poverty and persecution that defines much of migrants' decisions252 and other
"underlying causes of the crises, including how the West contributed to the
underdevelopment of Africa, are conspicuously absent from Western media
reports about Africa." 253 Moreover, we are unlikely to hear media reports
about the role of race in the European Union's response to African migrants.
Instead, strict border control policies and lack of contextualized and adequate
media coverage send the message that we are dealing with a group of people
we do not want in our borders and a group of people we would rather watch
drown. As law professor Lori Nessel writes, "In both the United States and
the European Union, the image of poor [B]lack immigrants in rickety boats
appears to evoke an unwarranted degree of fear and resistance."254 Even when
we do not notice overtly racist actions from the United States or the European
Union, we must realize that these measures subconsciously reflect our racial
ideologies.255 As we process whom we decide to rescue, whom we decide to
let drown, and whom we decide to open or close our borders to, Black bodies
are consciously or unconsciously excluded.

CONCLUSION

The decision to take the long and dangerous journey along the
Mediterranean Sea is unlike any decision that the average American or
European will have to make. It is a decision that weighs two horribly bad
choices: (1) remaining in abject poverty and suffering persecution, or (2)
putting one's life in the hands of smugglers along one of the world's deadliest
migration routes. As one migrant reflected, "I considered returning to Sudan
but thought I would try my luck in Europe and leave it to God: either I would
die or survive, I would try it out.... I knew the journey to Italy was dangerous
and that I could die." 256 The sad reality is that, just as this migrant predicted,
many migrants do, in fact, end up dying. The statistics are horrifying, with
over 3000 deaths recorded in 2017 alone.257 Nonetheless, the media coverage
and the efforts to combat this crisis pale in comparison to the magnitude of
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this tragedy.

Unfortunately for these migrants, they happen to be African, and that fact
is an important distinction. They are from the "Dark Continent," and that
racial ideology permeates throughout the fabric of United States and European
immigration policies. Colonialist perceptions of Africa as dark, dirty, and
diseased and of Africans as barbarous, savage, and primitive served to both
alienate the continent and its people and also perpetuate racist, anti-Black
beliefs through political and legal institutions. As the drownings illustrate,
traces of these colonialist beliefs as they pertain to Black bodies are still alive
and thriving on the domestic and international stages.

Do "Black lives matter" actually? This current conversation in the United
States challenges the anti-Black institutions upon which Western politics were
established. As Professor Gordon pointed out, the apathy toward horrific
events concerning Africa, such as the Rwandan genocide, "is characteristic of
American attitudes towards [B]lack people at home and throughout the
diaspora."2 58 As Gordon notes, the domestic "racial ideology of America" is
reflected on an international stage; "[r]ace shapes our perceptions, our
reactions, our recommendations, and our solutions."259 Consequently, if we
have to question whether Black lives matter in the United States, then
questioning why the world does not seem to care about the Black bodies
drowning in the Mediterranean Sea may be unnecessary.
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